Customs BULLETIN 
AND DEcISIONS 


Weekly Compilation of 
Decisions, Rulings, Regulations, and Notices 
Concerning Customs and Related Matters of the 
U.S. Customs Service 
U.S. Court of Appeals for the Federal Circuit 
and 


U.S. Court of International Trade 


VOL. 27 JANUARY 13, 1993 


This issue contains: 
U.S. Court of International Trade 
Slip Op. 92-227 and 92-228 
Abstracted Decisions: 
Classification: C92/197 Through C92/201 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 





NOTICE 


The decisions, rulings, notices and abstracts which are published in the 
Customs BULLETIN are subject to correction for typographical or other 
printing errors. Users may notify the U.S. Customs Service, Office of 
Logistics Management, Printing and Distribution Branch, Washing- 
ton, D.C. 20229, of any such errors in order that corrections may be 
made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10007 


Chief Judge 
Dominick L. DiCarlo 


Judges 


Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Thomas J. Aquilino, Jr. Richard W. Goldberg 


Senior Judges 


James L. Watson 
Herbert N. Maletz 
Bernard Newman 


Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 





Decisions of the United States 
Court of International Trade 


(Slip Op. 92-227) 


Lasko METAL Propucts, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
DuraBLE ELectric METAL Factory, LTp., ET AL., DEFENDANT-INTERVENORS 


Court No. 92-01-00001 
{ITA’s determination is sustained.] 
(Dated December 23, 1992) 


McKenna & Cuneo, (Lawrence J. Bogard and Peter Buck Feiler), for plaintiff. 

Stuart Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, United States Department of Justice, Civil Division (Jeffrey M. Telep), 
David Richardson, Attorney-Advisor, Office of the Deputy Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, of counsel, for defendant. 

Dorsey & Whitney (James Taylor, Jr. and Panagiotis C. Bayz), for defendant-inter- 
venors Polaray Industrial Corp., Polaray Industrial (Hong Kong) Corp., Ltd., Paragon In- 
dustries China, Inc., Wing Tat Electric Mfg. Co., Ltd., Wing Tat Electric Mfg. 
(International) Co., Ltd., and China Miles Co., Ltd. 

Dickstein, Shapiro & Morin (Arthur J. Lafave III and Douglas N. Jacobson), for defen- 
dant-intervenors Durable Electric Factory Ltd., Esteem Industries, Ltd., Holmes Prod- 
ucts Corp. and Paragon Industries. 

Pettit & Martin (John H. Korns), for defendant-intervenors Shell Electric Mfg. Co., 
Ltd., SMC Electric Mfg. Co., and SMC Marketing Corp. 

Willkie Farr & Gallagher (William C. Clinton), for defendant-intervenor Wuxi Electric 
Fan Factory, Ltd. 


OPINION 


Restanl, Judge: Plaintiff, Lasko Metal Products (“Lasko”), is a major 
American manufacturer of oscillating and ceiling fans. Based on a peti- 
tion filed by Lasko, the Department of Commerce, International Trade 
Administration (“ITA”) began an antidumping investigation of Chinese 
fans on November 20, 1990. Oscillating Fans and Ceiling Fans from the 
People’s Republic of China, 55 Fed. Reg. 49,320 (Dep’t Comm. 1990) 
(init. of antidumping duty investigations). ITA made its final affirma- 
tive determination of sales at less than fair value on October 18, 1991. 
Oscillating Fans and Ceiling Fans from the People’s Republic of China, 
56 Fed. Reg. 55,271 (Dep’t Comm. 1991) (final determ.) (“Fans”).1 ITA 


1 ITA reached this determination after the International Trade Commission (ITC) had made a preliminary determi- 
nation of injury, Certain Electric Fans from the People’s Republic of China, USITC Pub. 2340, Inv. No. 731-TA-473 
(Dec. 1990), and after ITA had made a preliminary determination of sales at less than fair value, Oscillating Fans and 
Ceiling Fans from the People’s Republic of China, 56 Fed. Reg. 25,664 (Dep’t Comm. 1991) (prelim. determ.). 


3 
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subsequently issued antidumping duty orders and an amended final de- 
termination, which calculated dumping margins to be zero to 0.79 per- 
cent for oscillating fans and zero to 2.47 percent for ceiling fans. 
Oscillating Fans and Ceiling Fans from the People’s Republic of China, 
56 Fed. Reg. 64,240. 64,241 (Dep’t Comm. 1991) (amended final 
determ.).2 

In reaching its decision, ITA relied on a “mix and match” methodol- 
ogy, to which Lasko objects. ITA first found that China was a nonmarket 
economy (“NME”). Because the administrative record contained insuf- 
ficient information for normal statutory methods of calculation, ITA 
computed fair market value partly based on information from surrogate 
countries. Pakistan was chosen as the most comparable surrogate and 
India as an acceptable alternative. Instead of relying solely on surrogate 
country values, ITA also based its calculations on prices paid by Chinese 
manufacturers for raw materials imported from market economy coun- 
tries. Fans, 56 Fed. Reg. at 55,273. 

Plaintiff Lasko contends that ITA’s decision to base its calculations 
on a combination of Chinese and surrogate country values violated the 
statutory mandate and should be reversed. Defendant ITA and defen- 
dant-intervenors, Chinese fan manufacturers, support the agency’s de- 
cision below. 


STANDARD OF REVIEW 


ITA’s determination will be sustained if it is supported by substantial 
evidence on the record and is otherwise in accordance with law. 19 
U.S.C. § 1516a(b)(1)(B) (1988). 


DISCUSSION 


I. ITA’s Mix and Match Methodology: 


The statute provides that where an antidumping investigation con- 
cerns an NME and there is insufficient information to calculate dump- 
ing margins by normal methods, Commerce should apply a factors of 
production approach using surrogate country values. 19 U.S.C. 
§ 1677b(c)(1) (1988).3 Surrogate values reflect the cost of producing 
goods in “one or more market economy countries that are — (A) at a level 
of economic development comparable to that of the nonmarket economy 
country, and (B) significant producers of comparable merchandise.” Jd. 
§ 1677b(c)(4). 

Lasko’s strict construction of the statute would require ITA to calcu- 
late all factors of production based on data from an appropriate market 


2 ITC had previously reached a final determination of material injury in Certain Electric Fans from the People’s Re- 
public of China, USITC Pub. 2461, Inv. No. 731-TA-473 (Dec. 1991). 


3 The statute directs Commerce to apply factors of production analysis only if “available information does not permit 
the foreign market value of the merchandise to be determined under subsection (a).” 19 U.S.C. § 1677b(c)(1)(B). Sub- 
section (a) sets forth two bases for calculating foreign market value: first, the price of sale in the home country and 
second, the price of sale in third countries, i.e., countries other than the United States, to which the goods have been 
exported. Id. § 1677b(a)(1). Valuation based on third country sales is appropriate only when home country sales form 
an inadequate basis of comparison. Id. § 1677b(a)(1)(B). Commerce did not apply either of these normal methods of 
valuation in this case. Fans, 56 Fed. Reg. at 55,273. 
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economy country selected as a surrogate. ITA and defendant-inter- 
venors interpret the statute as giving ITA discretion to use surrogate 
country values combined with more accurate market-based values, such 
as the prices paid by NME manufacturers for raw materials purchased 
on an open market. 

A recent decision in this court has already addressed this issue. Tian- 
jin Mach. Import & Export Corp. v. United States,16CIT _, Slip Op. 
92-195 (Oct. 23, 1992). The court specifically found “that Commerce 
may use evidence of prices paid by the nonmarket economy country to 
market-economy suppliers in combination with surrogate country in- 
formation when valuing factors of production.” Jd. at __, Slip Op. 
92-125, at 20. Lasko attempts to distinguish Tianjin on the ground that 
it was decided under the “best information available” provision of 19 
U.S.C. § 1677e(c) (1988), which applies where a party has failed to sub- 
mit adequate data to Commerce. Although Tianjin contains some dis- 
tinguishing features, its alternative reasoning based on a textual 
analysis of the statute is fully applicable to the case at hand. See 16 CIT 
at __, Slip Op. 92-195, at 16-22. 

Furthermore, legislative purpose and past practice by Commerce sup- 
port this court’s prior holding in Tianjin. The purpose of the antidump- 
ing statute, according to the Federal Circuit, is “determining current 
margins as accurately as possible.” Rhone Poulenc, Inc. v. United States, 
8 Fed. Cir.(T)___,__—_—«, 899 F.2d. 1185, 1191 (1990). With respect to 
NME goods, the statute’s goal is to determine what the cost of producing 
such goods would be in a market economy. Tianjin, 16 CIT at__ Slip 
Op. 92-195, at 19. 

The cost for raw materials from a market economy supplier, paid in 
convertible currencies, provides Commerce with the closest approxima- 
tion of the cost of producing the goods in a market economy country. 
Only if the combination of surrogate values and market-based values 
would somehow produce less accurate results would Commerce’s use of 
this information be unreasonable. There is no such evidence in the re- 
cord.4 Accordingly, the court agrees with the conclusion in Tianjin that 
Commerce’s use of this market-based information promotes the stat- 
ute’s goal of accuracy. Id. 

Commerce’s use of the mix and match methodology is also consistent 
with past administrative decisions. As stated in one prior determina- 
tion, “[i]t is the Department’s practice to value factor-of-production in- 
puts at actual acquisition prices if it can be established that those inputs 
are purchased from a market economy country in freely convertible cur- 
rency.” Tapered Roller Bearings and Parts Thereof, Finished and Un- 


4 Lasko makes an unsuccessful attempt to argue that a combination of overhead costs of Pakistani manufacturers 
and the actual raw material costs of Chinese producers leads to an absurdly low result. Lasko complains that Pakistan is 
a “high material cost/low overhead cost producer of fans,” whereas China is the opposite. Plaintiff's Memorandum in 
Support of Judgment on the Agency Record, at 36-37. There is no evidence that the mix-and-match methodology con- 
sistently combines the lowest values of the surrogate country and the country under investigation. Costs of production 
in a surrogate country will never perfectly approximate what the costs in an NME would be in an open market situation. 
Any inaccuracies in the mix-and-match approach likely stem from surrogate values analysis, not Commerce’s attempt 
te improve upon it. 
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finished, from the Republic of Hungary, 56 Fed. Reg. 41,819, 41,820 
(Dep’t Comm. 1991) (final admin. review); see also Sparklers from the 
People’s Republic of China, 56 Fed. Reg. 20,588, 20,588 (Dep’t Comm. 
1991) (final determ.).5 The Court of International Trade upheld this 
practice in Tianjin, affirming Commerce’s decision to “value[ ] raw 
steel inputs based upon the price that the PRC actually paid to Japan, a 
market economy country.” 16 CIT at __, Slip Op. 92-195, at 19. 

ITA developed the mix and match approach because, in its view, the 
statute does not directly address “the situation in which an NME pro- 
ducer imports some inputs from market economies.” Fans, 56 Fed. Reg. 
at 55,274.6 The Tianjin decision, in accordance with Commerce’s inter- 
pretation, asserts that “[nJothing in the [statute] or its legislative his- 
tory mandates that Commerce must derive foreign market values 
exclusively from either actual prices paid by the nonmarket economy, or 
from surrogate-based values.” 16 CIT at __, Slip Op. 92-195, at 19.7 

While an alternative interpretation of the statute requiring that ITA 
abandon all actual prices once it is forced to resort to surrogate country 
values might have been possible, as indicated, such an interpretation 
would conflict with the overall statutory purpose. Accordingly, the court 
perceives insufficient reason to deviate from Tianjin’s acceptance of 
ITA’s approach. 

Lasko’s final argument against the mix and match methodology is 
that such an approach impermissibly treats the market economy coun- 


tries that supply the nonmarket producers as surrogate countries. This 
argument, also put forward by the losing party in Tianjin, “must be dis- 
missed out of hand.” Jd. at __, Slip Op. 92-195, at 17. As Commerce 
stated in this case, “these input values are not surrogate values. They 
are the actual market based prices incurred by the respondents in pro- 
ducing the subject merchandise.” Fans, 56 Fed. Reg. at 55,275. 


II. ITA’s Calculation of General Expenses and Profit: 


The statute provides that when Commerce bases its calculations on 
the factors of production, it should add “an amount for general expenses 
and profit.” 19 U.S.C. § 1677b(c)(1). The amount for general expenses 
must not be less than ten percent of the cost of raw materials and the 
amount for profit must not be less than eight percent of general ex- 
penses plus cost of materials. 19 U.S.C. § 1677b(e)(1)(B). 


5 Accord Chrome-P!~ted Lug Nuts from the People’s Republic of China, 56 Fed. Reg. 46,153, 46,154 (Dep’t Comm. 
1991) (final determ.) (usirig mea cket-driven prices because such use “best comports with what we believe the statute is 
directing us to do”). Comme: later reversed its position, declining to apply the mix-and-match methodology to raw 
materials purchased from wha‘ later turned out to be an NME supplier. Chrome-Plated Lug Nuts from the People’s 
Republic of China, 57 Fed. Re,z. 15,052, 15,053 (Dep’t Comm. 1992) (amended final determ.). 


6 The court was intrigued but not entirely persuaded by defendant-intervenors’ argument that the statute specifi- 
cally envisions mix and match methodology because it allows the combination of different surrogate values. In past 
cases, Commerce has calculated foreign market value based on the factors of production of two different surrogate 
countries. See, e.g., Sparklers, 56 Fed. Reg. at 20,588 (India and the Philippines). Nevertheless, the clear statutory 
mandate to use values from “one or more market economy countries,” 19 U.S.C. § 1677b(c)(4), does not exist with re- 
spect to the use of market-driven values in combination with surrogate data. 

7A recent report of the House of Representatives’ Committee on Ways and Means acknowledges the existence of 
Commerce’s mix and match methodology, and expresses disapproval of it. H.R. Rep. No. 607, 102d Cong., 2d Sess. 
168-69 (1992) (report on trade bill). Because the bill discussed in the report never reached the floor, the court declines 
to view this report as evidence of legislative intent. 
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In this case, Commerce applied the statutory minimum of ten percent 
for general expenses. To determine profit, it multiplied the Pakistani 
profit rate by the cost base, which included surrogate values and actual 
costs of materials bought in market economies. Fans, 56 Fed. Reg. at 
55,273. Lasko argues that a “rate” does not equal an “amount” as stated 
in the statute. While it is true that a rate does not equal an “amount,” 
multiplying a rate by a cost base produces an amount. Congress implic- 
itly recognized this by referring to minimum percentage rates to deter- 
mine the amounts for profit and general expenses. See 19 U.S.C. 
§ 1677b(e)(1)(B). Therefore, Lasko’s argument is unpersuasive. 

Lasko’s contention that Commerce violated the statute by using a cost 
base derived from surrogate values combined with actual market-driven 
prices merely repeats Lasko’s argument as to the mix and match meth- 
odology. Commerce acted reasonably in multiplying a profit rate by a 
cost base to determine an amount of profit. 

Based on the foregoing reasons, Commerce’s determination in Oscil- 
lating Fans and Ceiling Fans from the People’s Republic of China, 56 
Fed. Reg. 55,271, is sustained. 


AE 


(Slip Op. 92-228) 


GEORGETOWN STEEL CorpP., ET AL., PLAINTIFFS v. UNITED STATES, DEFEND- 
ANT, AND SAUDI IRON AND STEEL Co. (HADEED), DEFENDANT-INTERVENOR 


Saup! IRON AND STEEL Co. (HADEED), PLAINTIFF v. UNITED STATES, DEFEND- 
ANT, AND GEORGETOWN STEEL CorpP., ET AL., DEFENDANT-INTERVENORS 


Consolidated Court No. 91-07-00496 


Domestic producers challenge Commerce’s methodology of calculating the bounty or 
grant conferred by Saudi Arabia’s Public Investment Fund loans to its carbon steel wire 
rod producer. Saudi producer challenges Commerce’s determination that the benefits are 
conferred to a specific group of enterprises. 

Held: Commerce’s choice of methodology is supported by substantial evidence. Because 
Commerce determined countervailing duty is de minimis, the court declines to render an 
advisory opinion on Saudi producer’s challenge. 

[Judgment for defendant. This action is dismissed. ] 


(Decided December 23, 1992) 


Wiley, Rein & Fielding (Charles Owen Verrill, Jr., Eileen P. Bradner, John R. Shane) for 
Georgetown Steel Corp., et al. 

Miller & Chevalier, Chartered (Homer E. Moyer, Jr., Stuart E. Benson, Catherine Cur- 
tiss, Kathryn Bucher, Claire S. Wellington) for Saudi Iron and Steel Company (Hadeed). 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer), 
Dean A. Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Administra- 
tion, United States Department of Commerce, of counsel, for defendant. 


MEMORANDUM OPINION AND ORDER 


Dicar_o, Chief Judge: Domestic producers, Georgetown Steel Corp., 
North Star Steel Texas, Inc., and Raritan River Steel Co., and foreign 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 2, JANUARY 13, 1993 


manufacturer, Saudi Iron and Steel Company (Hadeed), filed actions 
challenging the final results of countervailing duty administrative re- 
view in Carbon Steel Wire Rod from Saudi Arabia, which found the 
countervailable bounty or grant to be at a de minimis level during the 
period of review. See 56 Fed. Reg. 26,652 (Dep’t Comm. 1991). The ac- 
tions were consolidated, and plaintiffs move pursuant to Rule 56.1 of the 
Rules of this court for judgment on the agency record. The court has ju- 
risdiction under 19 U.S.C. §§ 1516a(a)(2)(A) & (B)(iii) (1988) and 28 
U.S.C. § 1581(c) (1988). 

Plaintiffs raise two issues: (1) whether the methodology used by the 
Department of Commerce calculating the bounty or grant conferred by 
the Saudi government’s Public Investment Fund (PIF) was supported 
by substantial evidence; and (2) whether Hadeed’s challenge requires 
the court to render an advisory opinion when countervailable bounty or 
grant was at de minimis level during the review period. 


BACKGROUND 


The government of Saudi Arabia provides the PIF loans to finance en- 
terprises in which the Saudi government has some share of the equity. 
R. 316 (Verification Report 9). Commerce found in 1986 that Hadeed re- 
ceived countervailable bounty or grant and imposed countervailing 
duty of 5.48% ad valorem. Countervailing Duty Order; Carbon Steel 
Wire Rod From Saudi Arabia, 51 Fed. Reg. 4,206 (Dep’t Comm. 1986). 
Commerce conducted an administrative review pursuant to 19 U.S.C. 
§ 1675 (1988) for the 1987 calendar year and found that the PIF loan 
program conferred benefits to a specific group of enterprises and that 
the bounty or grant was 0.43% ad valorem. Because the rate of counter- 
vailing duty was at de minimis level, see 19 C.F.R. § 355.7 (1992), Com- 
merce did not impose a countervailing duty on merchandise entered 
during 1987, and waived cash deposits of estimated countervailing du- 
ties until publication of the final results of the next administrative re- 
view. See 56 Fed. Reg. at 26,655-56. 


DISCUSSION 


The court shall hold unlawful any determination which is “unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). “Substantial 
evidence is more than a mere scintilla. It means such relevant evidence 
as a reasonable mind might accept as adequate to support a conclusion. 
Substantial evidence is something less than the weight of the evidence, 
and the possibility of drawing two inconsistent conclusions from the evi- 
dence does not prevent an administrative agency’s finding from being 
supported by substantial evidence.” Matsushita Elec. Indus. Co., Ltd. v. 
United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) (citations 
omitted). 





U.S. COURT OF INTERNATIONAL TRADE 9 


1. Whether Commerce’s methodology of calculating bounty or grant 
was supported by substantial evidence on the record: 

In calculating bounty or grant, Commerce constructed a composite 
benchmark to determine what Hadeed would have had to pay for a com- 
parable loan in the absence of the PIF loans. 56 Fed. Reg. at 26,655. The 
methodology was the same as that used in the original investigation. See 
Saudi Iron and Steel Co. v. United States, 11 CIT 880, 675 F. Supp. 1362 
(1987). Commerce found that the PIF loans provided sixty percent of the 
Hadeed’s total project cost. As a comparable long-term loan available in 
Saudi Arabia, Commerce used another government loan program, 
Saudi Industrial Development Fund (SIDF). The SIDF provided loans 
to private industries and the loans were extended for up to fifty percent 
of the cost of the project. Consequently, the composite benchmark com- 
prised five sixths of the flat two percent rate of interest applied to the 
SIDF loans and one sixth of Hadeed’s average commercial borrowing 
rates during the review period. 

Domestic producers claim that Commerce’s composite benchmark is 
not supported by substantial evidence because it was not representative 
of what Hadeed would have had to pay in the absence of PIF financing. 
Since Hadeed’s questionnaire response stated that there is “a cap of SR 
400 million per project”, R. 90 (Hadeed’s questionnaire response 35), 
the domestic producers argue that the portion of the SIDF loans in the 
benchmark exceeded the 400 million Saudi Riyals (SR) cap imposed on 
the SIDF loans. They contend that the SIDF component of the compos- 
ite benchmark should have been limited to SR 400 million, and the re- 
mainder should have been based on the interest rates of commercial 
bank loans. If this methodology was used, the total bounty or grant 
would have reached a level of 4.7% ad valorem exceeding the de minimis 
0.5% level. 

First, the government and Hadeed deny the SIDF loan program has a 
SR 400 million cap. The Loans Division Manager of the SIDF stated 
while the loans had never been extended for “more than 400 million at 
one time”, the SIDF extended loans for more than SR 400 million to sev- 
eral companies. R. 324 (Verification Report 17) (emphasis added). Given 
the conflicting statements between Hadeed which is not a recipient of 
the SIDF and the Saudi government official who administers the SIDF 
program, the court finds it reasonable for Commerce to rely on the state- 
ment by the official. There is more than “mere scintilla” of evidence to 
support Commerce’s finding that SR 400 million cap on the SIDF loans 
was not enforced. 

Second, the government and Hadeed contend that, assuming ar- 
guendo SR 400 million cap existed, domestic producers’ proposed 
benchmark using a larger proportion of commercial bank loan rates is 
unrepresentative of what Hadeed would have had to pay in the absence 
of the PIF financing. They argue that commercial lending is not avail- 
able in Saudi Arabia for the amount of the fifteen-year PIF loans Hadeed 
received. The record shows that Saudi commercial banks provide pri- 
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marily short-term loans of one year or less. Medium-term loans by com- 
mercial banks, which extend from one to eight years, are restricted in 
practice to no more than SR 300 million to 400 million. R. 326 (Verifica- 
tion Report 19). The government and Hadeed argue because there also 
exists a cap of SR 300 million to 400 million for mid-term commercial 
lending in Saudi Arabia, the domestic producers’ suggested benchmark 
using a larger proportion of commercial bank loan rates would not rep- 
resent what Hadeed would have had to pay. Commerce also found that 
Saudi commercial banks do very little long-term lending because the 
payment of interest is unenforceable in a Saudi court. See 56 Fed. Reg. at 
26,655. 

Domestic producers claim that the composite benchmark they sug- 
gested and the one Commerce used are subject to the same duration and 
funding limitations. See Georgetown’s Reply Br. at 6. If that is the case, 
“(t]he decision to select a particular methodology rests solely within 
Commerce’s sound discretion. As long as there is ‘substantial evidence 
on the record’ to support the choice, the court will sustain the methodol- 
ogy chosen by Commerce.” Hercules, Inc. v. United States, 11 CIT 710, 
726, 673 F. Supp. 454, 469 (1987); see also National Knitwear & Sports- 
wear Ass’n v. United States, 15CIT__—,__—_—s—«, 779 F. Supp. 1364, 1369 
(1991). If similar limitations were imposed on both methodologies, 
Commerce’s choice of the composite benchmark was within its discre- 
tion. 

Domestic producers further contend that Hadeed could have obtained 
internationally syndicated commercial bank loans even if commercial 
lending resources are limited in Saudi Arabia. There is, however, no evi- 
dence on the record to support this contention. The mere fact that Saudi 
commercial bank loan rates are set at the Jeddah Interbank Offering 
Rate (JIBOR) or the Bahrain Interbank Offering Rate (BIBOR), R. 326, 
does not prove that internationally syndicated bank loans were avail- 
able to Hadeed during the period of investigation in the absence of the 
PIF loans. The court, therefore, affirms Commerce’s methodology of 
calculating the grant or bounty conferred on Hadeed. 


2. Whether Hadeed’s challenge to commerce’s determination requires 
the court to render an advisory opinion: 


Despite the finding that the countervailable bounty or grant was at de 
minimis level during the review period, Hadeed filed an action challeng- 
ing Commerce’s determination that the PIF loans were limited to a spe- 
cific group of enterprises so that they were countervailable. 

The court may not render an advisory opinion when there is no case or 
controversy. See U.S. Const. art. III, § 2. “The controversy must be defi- 
nite and concrete, touching the legal relations of parties having adverse 
legal interests. It must be a real and substantial controversy admitting 
of specific relief through a decree of a conclusive character, as distin- 
guished from an opinion advising what the law would be upon a hypo- 
thetical state of facts.” Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 
240-41 (1937) (citations omitted). The duty of the court is “to decide ac- 
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tual controversies by a judgment which can be carried into effect, and 
not to give opinion upon moot questions or abstract propositions, or to 
declare principles or rules of law which cannot affect the matter in issue 
in the case before it.” Mills v. Green, 159 U.S. 651, 653 (1895). 

Commerce decided not to assess countervailing duties when the rate 
of duties to be imposed is de minimis because the potential benefits to 
domestic industries are outweighed by the gains in productivity and effi- 
ciency provided by ade minimis rule. Antidumping and Countervailing 
Duties; De Minimis Dumping Margins and De Minimis Subsidies, 52 
Fed. Reg. 30,660-62. (Dep’t Comm. 1987) (final rule). Accordingly, 
Hadeed is not required to pay countervailing duty for the entries during 
the review period nor cash deposits for estimated countervailing duties 
for later entries, until the publication of an administrative review that 
finds more than de minimis subsidy. 

The court’s decision on whether the PIF loan program is limited to a 
specific group of enterprises would be an advisory opinion because it will 
not affect Hadeed’s legal interest concerning the entries during this re- 
view period. Because Hadeed is not required to pay any countervailing 
duties nor cash deposits, there is no remedy to be carried into effect for 
Hadeed even if the court holds in its favor. 

Hadeed claims that the specificity issue is a continuing controversy. 
However, Commerce does not automatically determine the PIF loan 
program is countervailable in subsequent administrative reviews. Each 
of Commerce’s subsequent determinations! must be supported by the 
record obtained during the course of respective administrative proceed- 
ing. See 19 U.S.C. § 1516a(b)(2)(A)(i) (1988) (defining “record for re- 
view”). Regardless of the court’s decision on this issue for the 1987 
review, Hadeed is still free to pursue the same issue in a judicial review 
challenging the affirmative determination in the subsequent adminis- 
trative reviews. See PPG Indus., Inc. v. United States, 13 CIT 297, 302, 
712 F. Supp. 195, 199 (1989) (restricting the application of issue preclu- 
sion in trade cases because of the nature of periodic administrative re- 
view in countervailing duty cases. The court will not render an advisory 
opinion. 


CONCLUSION 


The court affirms Commerce’s determination in the 1987 administra- 
tive review of carbon steel wire rod from Saudi Arabia. 


1 Commerce found net bounty or grant to be at de minimis level in the second, third, and fourth administrative re- 
views covering the calendar years 1988 to 1990. See Carbon Steel Wire Rod From Saudi Arabia, 56 Fed. Reg. 48,158 
(Dep’t Comm. 1991); Carbon Steel Wire Rod From Saudi Arabia, 57 Fed. Reg. 8,303 (Dep’t Comm. 1992). The fifth 
administrative review for the calendar year 1991 is now in progress. See Initiation of Antidumping and Countervailing 
Duty Administrative Reviews, 57 Fed. Reg. 9,104 (Dep’t Comm. 1992). Parties filed suits in this court challenging the 
result of the fourth administrative review, Consol. Court No. 92-04-00247, which are stayed pending the disposition of 
the case at bar. 
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